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“August indeed is T’ien (God,
heaven, sky) on High;

Fearful too when he draws
near;

When He surveyed the world,
Sought peace for all the folk,
In Hsia and Shang, these two,
He found bad government…
T’ien took them then in hand,
Hating their lavish life,
And turned his gaze toward the

west
And gave their land to Chou.”

—Lao Tzu, “Odes” (241:1),
from The Way of Life by Lao Tzu,
translated by R.B. Blakney (Pen-

guin, 1955)

Last month, we explored the
darker side of national compla-
cency through examples from the
Pre-War Third Reich of the 1930s.
Though history abounds with
examples of change through pure-
ly physical brutality, more often
we see that such transformation
has been the result of well-
planned strategic political, eco-
nomic, and legislative action. This
month, we address the fields of
International Policy and Diploma-
cy as we consider how one specif-
ic treaty has helped to address the
issue of war crime and criminals
at the end the end of the Second
World War and has provided a
foundation for current internation-
al war-crime trials.

The Kellogg-Briand Pact
On 14 July 2017, President

Donald Trump celebrated Bastille
Day in France. He proclaimed,
“The ties between the United
States and France stretch back
almost as far as our shared history
as democratic republics. France is
America’s first and oldest ally. In
1778, our two countries signed a
treaty of friendship and alliance.
We have remained joined in com-
mon purpose ever since.”
(https://www.whitehouse.gov/the-
press-off ice/2017/07/14/state-
ment-president-donald-j-trump-
bastille-day-2017)
One of the greatest treaties

derived from the friendship and
alliance to which President Trump
refers is the Kellogg-Briand Pact
of 1928. Much of the following
summarization regarding the cre-
ation of this treaty draws upon the
book “Peace in Their Time: The
Origin of the Kellogg-Briand
Pact” by Professor Robert H. Fer-
rell (Yale University Press, 1952).
Throughout lengthy negotiation,
two diplomats—American Frank
B. Kellogg and Frenchman Aris-
tide Briand—championed a Pact
that is known off icially as the
General Treaty for Renunciation
of War as an Instrument of
National Policy. Kellogg served as
the United States secretary of
state during the (Republican)
administration of Calvin Coolidge
while Briand served eleven terms
as prime minister of France and
was a co-laureate of the Nobel
Peace Prize in 1926. The treaty
that they authored emerged as the
culmination of the Pacifist Move-
ment that flourished during the
late nineteenth century. This
movement received a boost at the
turn of the twentieth century from
the founding of the World Peace
Foundation and the Carnegie
Endowment for International
Peace, which was charged to use
its funds to hasten the abolition of
international war. The movement
failed to stop the first part of the
World War of 1914 to 1918,
which concluded with an
armistice that would last for two
decades. The League of Nations
was formed in 1920. During the
latter half of the decade, represen-
tatives of the countries that had
formed the League struggled
through a series of bilateral and
multilateral negotiations to create
a treaty for ongoing peace. A final
round of efforts resulted in an
acceptable proposal.
Though the original signatories

were members of the League, the
proposed treaty among sovereign
states was created apart from the
now-defunct organization. These
signatories included Australia,
Belgium, Canada, Czechoslova-
kia, France, Germany, British
India, the Irish Free State, Italy,
Japan, New Zealand, Poland,
South Africa, the United King-
dom, and the United States. The
f inal draft received strong
approval:  for example, the U.S.
Senate approved the treaty by a
margin of 85 to 1. As the Pact
states, these f ifteen signatory
nations, “Having communicated
with one another, their full pow-
ers, found in good and due form,

have agreed upon the following
articles [as summarized below]:” 

Article I
The Contracting Parties

solemnly declare that they con-
demn recourse to war and
renounce it as an instrument of
national policy.

Article II
The Parties agree that the set-

tlement or solution of all disputes
or conflicts, which may arise
among them, will be sought only
through peaceful means.

Article III
In accordance with constitu-

tional requirements, the Treaty
will take effect as soon as all Par-
ties deposit the instruments of rat-
ification in Washington, D.C. The
Treaty will remain open as long as
may be necessary for adherence
by all other Powers of the world.
By the date that the Pact took

effect on 24 July 1929, thirty-one
additional nations, including
China and the Soviet Union, had
deposited instruments of defini-
tive adherence to it. By the 1970s,
more than sixty countries had
declared their accession to this
treaty. 
In the year before the Enabling

Act of 1933, legislation that gave
dictatorial power to Adolf Hitler
in Germany, United States Secre-
tary of State Henry L. Stimson
reminded us, “War between
nations was renounced by the sig-
natories of the Kellogg-Briand
Pact. This means that it has
become, throughout practically
the entire world, an illegal thing.
Hereafter, when nations engage in
armed conflict, either one or both
of them must be termed violators
of this general treaty law.... We
denounce them as law breakers”
(quoted in “Turmoil and Tradi-
tion: A Study of the Life and
Times of Henry L. Stimson” by
Elting E. Morison [Houghton
Mifflin, 1960]).
Those who had labored to

develop the Pact of 1928 hoped
that this multilateral agreement
would prevent future wars. Unfor-
tunately, the treaty failed to stop
the breaking of the armistice by
Germany and the commencement
of the more costly and destructive
second part of the Great War in
1939. Nevertheless, the principles
contained in Kellogg-Briand
would resurface in the realm of
International Law by clarifying
the legal foundation for the
actions brought against major war
criminals by the International
Military Tribunal (IMT) at
Nuremberg in November 1945. 
The principles of the Kellogg-

Briand Pact formed a critical part
of the legal basis of the Nurem-
berg War-Crime Trials.  In its
charter, the Nuremberg Tribunal
recognized the principles delineat-
ed in the Pact as a foundation of
International Law. These princi-
ples were tested in f ire when
twenty-four of the surviving lead-
ers of the Third Reich appeared
before the Tribunal. In common
defense, they claimed that they
only were following the orders of
their superior(s). At that time,
their highest superior, Chancellor
Adolf Hitler, had been presumed
dead. Nevertheless, the elements
of Kellogg-Briand refuted that
line of defense. 
During this first round of trials

that commenced in late 1945, the
Tribunal dismissed two of the
twenty-four. These included Gus-
tav Krupp, CEO of Friedrich
Krupp AG, who remained med-
ically unfit due to paralysis since
1941, and Robert Ley, head of the
German Labour Front, who com-
mitted suicide before standing
trial. Only three of those tried
were acquitted—Hans Fritzsche,
director of the Reich Ministry of
Public Enlightenment and Propa-
ganda; Franz von Papen, vice-
chancellor under Hitler; and Dr.
Hjalmar Schacht,  president of the

BY MICHAEL G. BROCK

Over the past thirty years I
have published numerous articles
about the prevalence of false alle-
gations of sexual abuse in child
custody and criminal cases.  The
purpose of these articles has been
to heighten the awareness of men-
tal health professions, lawyers, the
judiciary and the general public
regarding these allegations, and to
cite the research regarding how to
differentiate true from false allega-
tions of abuse.  During this time,
however, very little has changed;
the same allegations are made in
the same way, with more or less
the same results.  The typical sce-
nario goes like this:
There is a dispute of custody or

parenting time between the par-
ents, either during the divorce
process, or after the divorce has
taken place.  Child custody/parent-
ing time litigation is set in motion.
An allegation is made—usually by
the custodial parent—stating that
the child has been physically
and/or sexually abused by the
other parent.  A Protective Ser-
vices investigation takes place,
including an interview with the
child alleged to have been abused.
In a false allegation case, there is
either no evidence, or any marks
or bruises can be adequately
explained by the child’s normal
play activities (skinned knees,
etc.) There is a f inding by the
investigator that the abuse did not
take place or cannot be confirmed.
Protective Services may recom-

mend that the child be enrolled in
therapy.  There is usually no clear
suggestion regarding what the
diagnosis is, or what the goals of
therapy should be.  Sometimes the
P.S. report will reflect that the
child needs treatment for the trau-
ma of being caught in the crossfire
of a child custody dispute.  When
such therapy is initiated, the custo-
dial parent is usually the present-
ing parent, and typically, sets the
time and agenda for therapy to
take place.  This parent often does
not inform the non-custodial par-
ent that therapy is taking place, or
suggest to the therapist that they
be contacted.  
When a child is enrolled in

therapy, the therapist depends on
the presenting parent to provide
the presenting problem and the
child’s history.  Unlike adults, chil-
dren are generally unable to pro-
vide accurate histories, or to fully
articulate any problems they may
be having.  This provides a false
accuser an excellent opportunity
to suggest to the therapist that the
child is being physically and/or
sexually and/or sexually abused by
the other parent and/or their
spouse.  The parent says that the
allegation was made by the child,
but the records (if they can be
obtained) in these cases show that
the report is typically made by the
presenting parent.  The therapist’s
intake and treatment notes will
reflect a presumption that the
abuse has occurred, with such
treatment goals as, “alleviate trau-
ma of abuse,” or “facilitate child’s
ability to verbally express trauma.”  
Such presumptions are appro-

priate to therapy in general, but
when the anticipated use of the
therapy is to make a recommenda-
tion regarding the parenting time
that the child will have with the
parent who is not there—in other
words, is intended to be used as
evidence in court—a more objec-
tive process is required.  This is
the entire reason that interviewing
Protocols have been developed,1

but they are useless if those using
the Protocols are going to refer the
child to a person unskilled in
investigative interviewing, and
who will employ improper thera-
peutic techniques to obtain foren-
sic evidence. One or several more
reports are made to Protective Ser-
vices, additional forensic inter-
views are done by this agency
using a Protocol developed for this
purpose, but rarely are these inter-
views recorded.  No abuse is dis-
covered.  
A referral is made to a hospital,

where the child undergoes one or

several examinations for evidence
of physical trauma for sexual
abuse.  Sometimes doctors will
talk about “hymeneal irregulari-
ties” or other such “findings of
past trauma”, but the urologist
with whom I confer on these cases
tells me that the smallest amount
of pressure on a child’s hymen is
suff icient to rupture it, and is
sometimes necessary if urine is
collecting behind the hymen and
causing infection.  Most often, no
evidence is found, but the examin-
ing physician feels obliged to
hedge his bets (or cover his
behind) by saying that the exami-
nation “does not prove that the
child was not abused.”  No, and
the fact that there is no evidence
of abuse does not mean that the
child was not molested by the
examining doctor either.  (In one
recorded case, an examining
physician actually stuck his finger
in the child’s rectum and asked the
kid if his parent did that to him.
Needless to say, the doctor was not
charged.)  
The hospital refers the kid to

their own mental health expert,
who performs a forensic interview
with the child, ignoring proper
Protocol, and confusing the
process in two ways; f irst, by
drawing conclusions which have
no forensic value; and secondly,
by making yet another referral for
treatment.  It is his clear presump-
tion that the purpose of treatment
is to continue the investigation,
which is completely contrary to
the separation of treatment and
forensic (court-related) evaluation
that is clearly indicated by Proto-
col, and the evaluation guidelines
of both the American Psychologi-
cal2 and the American Psychiatric
Associations3.  The National Asso-
ciation of Social Workers has no
established Protocol for forensic
procedures, but it does suggest
that social workers avoid dual
roles and conflicts of interest.  The
role of evaluator is one that calls
for objective and impartial assess-
ment.  Someone who has engaged
in the role of therapist for any
party in a forensic process has no
such objectivity.  All peer
reviewed forensic literature advis-
es against combining treatment
and forensic roles.
A police report is made.  They

conduct their own investigation,
also interviewing the children
using the Protocol developed for
this purpose.  These interviews are
also usually not recorded.  The
accused parent is asked to take a
polygraph—inadmissible in
court—to “clear himself.”  The
accused parent may retain counsel,
who advises them not to take the
polygraph; or they may consent to
take a polygraph.  However, this
test of physiological responses is
unreliable, and is used primarily as
a pretext for interrogating a
“defendant” without counsel.
Police will often tell the person
being interrogated that they failed
the polygraph, when in fact they
passed it, and that it will go easier
on them if they confess to the
crime.  It is not a crime, or even
considered improper by judges,
for police to lie to a suspect in
order to extort a confession.  This
is one of the key reasons for false
confessions. 
Yet another forensic interview

may be conducted by an interdisci-

plinary team which has been set
up for the purpose of obtaining
evidence that may be used for
incriminating the suspect, but
which the team is reluctant to
release to the “defendant” (who
has not yet been charged) or his
attorney.  Various states have laws
limiting the release of the forensic
interview, ostensibly for the pro-
tection of the child.  However, the
real purpose of these laws is to
limit the defenses access to the
evidence, thereby making it more
difficult to put on a case.  Best
practices dictate that such inter-
views be recorded4, but they often
are not.  Again, whatever the stat-
ed purpose, the real reason is to
limit the accused’s access to evi-
dence, and especially, to make it
impossible or difficult to accurate-
ly ascertain the method in which
the evidence was obtained, 14th
amendment due process rights
notwithstanding.  Mostly, prosecu-
tors consider constitutional protec-
tions efforts to impede their efforts
to get bad guys off the street.5

Police turn their evidence over
to the prosecutor, who decides
whether or not to proceed with
criminal charges.  Experience
teaches that most prosecutors will
proceed with a prosecution if a
disclosure of abuse is made.6 It
does not matter how the evidence
was obtained, or how coercive the
interview was in which the disclo-
sure was made.  They know they
can get a conviction, regardless of
how improbable the child’s story,
and they alone determine the qual-
ity of that supposedly objective
and scientif ic evidence.  They
rarely consider the possibility that
the child could be lying or could
have been coached.  It does not
suit their purpose.  
The fact that the (Mondale)

Child Abuse Prevention and Treat-
ment Act of 1974 (CAPTA) pro-
vides millions for prosecution of
sexual abuse cases7, but not a
penny for defendants in these
cases, both insures that such alle-
gations, true or false, will be pros-
ecuted, and that most will be won
due to superior resources.
Defense counsel has to determine
how to allocate their resources;
prosecution has the luxury of
spending as much as they want,
particularly considering that their
key witnesses, as well as prosecu-
tion staff, are on the government
payroll.  We all pay handsomely
for the right to be prosecuted.
The accuser’s family lawyer

informs the family court judge
that an investigation is underway
and that criminal charges may be
pending; that the child has dis-
closed abuse to the therapist,
and/or that evidence of abuse has
been discovered, and asks that the
target parent’s time with the child
be suspended.  The records will
usually show that this report is not
true (particularly if there is no
prosecution in criminal court), but
the allegation is usually sufficient
to cause the judge a great deal of
concern about what might happen
if it turns out to be true.
The judge will usually try to err

on the side of caution, suspending
the target parent’s visitation and
allowing the alienation of the tar-
get parent by the accusing parent
to proceed uninterrupted.  It is
important to understand that par-
ents who make these allegations
have no qualms about coaching,
coercing, or rewarding the child
for “correct” answers.  They
believe they are the true owner of
the child, and whatever they must
do to keep possession of their
property is justified.  They also do
not mind using their child as an
instrument of vengeance, are
oblivious to the effects on the
child, and will never be prosecuted
for it, regardless of how transpar-
ent these efforts.
If the accuser’s perjury is very

successful, the accused goes to
prison.  If it is only moderately
successful, they are awarded
supervised visitation, which essen-
tially means they will never again
spend quality time with their
child.  If it is minimally success-
ful, they have succeeded in dis-

rupting, at least temporarily, the
other parent’s relationship with the
child, and casting aspersions
which may hang over that parent
for years.  If the accuser’s perjury
fails, they have lost nothing, and
have succeeded in placing heavy
financial and emotional burdens
on the target parent.  Moreover,
they can use this tactic an indefi-
nite number of times with no con-
sequences.  
So this is the pattern; what can

be done about it?  I have the fol-
lowing suggestions, but this is in
no way a complete answer or solu-
tion.  I am writing this article as
much to provoke discussion and to
encourage others to come up with
ideas, as I am to share what I have
learned.  There is a great deal of
reporting in the media that false
allegations of sexual abuse have
become the weapon of choice for
mother’s seeking to alienate their
children’s fathers in custody dis-
putes, but it is not politically cor-
rect and has not translated into
legal or social policy.  If one finds
themselves in this position, he is
on his own.  However, there are
some actions that can be taken,
including the following sugges-
tions:
A person accused of sexual

abuse must always take the matter
very seriously.  Someone making a
false allegation is committing the
most violent form of domestic
abuse short of murder, and anyone
who does not see this and move to
protect him or herself is guilty of
very poor judgment.  One cannot
think that these things will go
away.  Recent history is replete
with persons who were convicted
in the hysteria of the moment, and
whose subsequently overturned
convictions have done very little
to restore their ruined lives.  Visit
PBS Frontline’s “Child Terrors”
series if you need a convincer.
Hire an attorney who special-

izes in these cases and convince
him of your innocence.  No one
wants to protect a child molester.
I once prepared a case in which I
told the attorney I thought his
client was guilty.  He said thank
you and issued me a subpoena.  I
sent him and his client a certified
letter telling him what I would say
on the stand, and he changed his
mind about having me testify.  The
only conclusion I could reach was
that that he was trying to sabotage
his client.  That is the prosecutor’s
job, and he had plenty of evidence
to do it with; he did not really
need defense counsel’s help.
Have a videotaped forensic

interview done, according to the
Protocol adopted by your state, or
if your state has no Protocol, as
outlined in the forensic writings of
Lamb and Poole or another nation-
ally recognize researcher in the
field of child interviews, as early
in the process as possible.  This
cannot be overemphasized.  Police
and prosecutors do not gain points
from exonerating the innocent,
and the forensic mental health pro-
fessionals who work with them
have often made statements to me
that show they consider them-
selves part of the prosecution’s
team.  (One forensic interviewer
told me she would not conduct an
interview with a child who had
been brought by the “perpetrator.”
Translation:  “We know that the
crime was committed, and we
know who the perpetrator is
because the accusing parent
already told us; it’s just a question
of whether we can get the child to
tell us.”)  Depending on the juris-
diction, these people may or may
not do a quality interview.  How-
ever, but the more times a child is
asked the same question, the more
likely he is to give the answer he
or she thinks is expected of them.  
The biggest threat to an inno-

cent client is the treatment profes-
sional.  Typically, they have the
least training in forensic proce-
dures of anyone involved, and
their recommendations tend to
carry a lot of weight with the court
because judges are lawyers and
often former prosecutors, and they
tend to place very little emphasis
on the science, which they are

likely to see as getting in the way
of good legal arguments.  If your
child is being treated, insist on
being involved.  If someone is try-
ing to demonize you, it is much
easier to accept that portrayal if
you do not know that person, or
have to confront any evidence that
may challenge this conception.  If
the child’s therapist does not want
to include you in therapy it is a
pretty good bet that he or she has
already made up their mind about
you.  
Treatment professionals are

legally very unsophisticated peo-
ple.  The notion of due process of
law and constitutional guarantees
of a fair and impartial hearing.
The fact that their role in the legal
process is influenced as much and
usually more by what the present-
ing parent has to say as it is by
what they child is telling them,
usually never occurs to them.  One
insightful judge asked a treatment
professional, who was testifying in
a case in which I was involved,
why the mother and child were
doing treatment for a problem
which had to do with the father’s
relationship with the child while
the father was being excluded.  
The obvious answer was that

what was going on was not treat-
ment at all, but investigation.  But
a fair investigation also involves
an attempt to obtain information
from all parties involved.  Treat-
ment professionals in these cases
see themselves as having a respon-
sibility to “crack the case” by get-
ting the child to admit the abuse
that everyone knows happened.
They often put enormous pressure
on a child over an extended period
of time to disclose, and children
often cave in under such pressure.
Obtain the treatment records.

You have a right to your child’s
records in most states, whether
you have custody or not.  The
records in a false allegation case
will show that there has been an
ongoing interrogation of the child
by the therapist, who is obtaining
most of the evidence from the pre-
senting parent.  Sometimes thera-
pists will even allow the parent to
interrogate the child in their
office, completely co-opting the
process!
Hire a forensic mental health

expert to tell you where the holes
are in the case the other person is
trying to put together against you.
You may not think you need this,
but most lawyers really don’t
know what to look for in sexual
abuse case records.  Moreover,
you need an expert not just to give
evidence as to help in preparing
your case.  But do your homework
in either hiring an expert or before
agreeing to an expert to be
appointed by the court who will
give testimony.  
Read “Investigative Interviews

of Children,” by Michael Lamb
and Deborah Poole, and “Jeopardy
in the Courtroom, “by Steven Ceci
and Maggie Bruck, or more recent
books and articles by recognized
experts in the field, so you know
what the research experts consider
proper evidence and interviewing
techniques.  If you don’t want to
do all that reading, read the arti-
cles on forensic interviewing
available on my blog and at my
website: michaelgbrock.com., and
the articles available on the Truth
in Justice Website.
Obtain records of all forensic

interviews and investigations done
in the case, especially those done
by Protective Services, Interdisci-
plinary Teams set up by the state,
and examinations by both the
child’s pediatrician and those done
at a hospital ER.  We are talking
about cases in which proper proce-
dures are almost never followed,
and the left hand usually does not
know what he right hand is doing,
so don’t assume that people are
going by the rule book in these
cases.  If you are being denied
access to your children and you
did nothing wrong, someone
screwed up (usually a lot of people
screwed up).  You have to track
down the information if you want
to get a fair hearing in court.  And
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Reichsbank and Economics Min-
ister. The judges found the
remaining nineteen defendants
guilty as charged. Twelve of them
received the death sentence. How-
ever, Reichsmarschall Hermann
Goring committed suicide the
night before his scheduled execu-
tion. The secretary of the Nazi
Party, Martin Bormann, sentenced
to death in absentia; he was pre-
sumed to have been killed while
attempting to escape Germany in
the f inal days of the war. The
remaining seven defendants
received prison sentences of ten
years to life. The trials of lesser
defendants continued into 1946. 
The Nuremberg Tribunal com-

mented on the Kellogg-Briand
Pact and concluded, “After the
signing of the Pact, any nation
resorting to war as an instrument
of national policy breaks the Pact.
In the opinion of the Tribunal, the
solemn renunciation of war as an
instrument of national policy nec-
essarily involves the proposition
that such war is illegal [under]
international law and that those
who plan and wage such a war,
with its inevitable and terrible
consequences, are committing a
crime in so doing.” The Tribunal
continued, “The charges in the
indictment that the defendants
planned and waged aggressive
wars are charges of the utmost
gravity. War is essentially an evil
thing. Its consequences are not
confined to the belligerent states
alone but affect the whole world.
To initiate a war of aggression,
therefore, is not only an interna-
tional crime. It is the supreme
international crime, differing only
from other war crimes in that it
contains within itself the accumu-
lated evil of the whole.”

Discussion of the Trials
Defense attorneys for the twen-

ty-four leaders of the Reich
denounced the list of offenses
against their clients under the
jurisdiction of the International
Military Tribunal (IMT) as having
no solid foundation in Internation-
al Law. Per Article 6(a)), the
Statute of the IMT provided for
crimes against peace and, particu-
larly, against criminalized wars of
aggression. The defense at

Nuremberg argued that, until that
time, no leading statesperson ever
had been held accountable for
launching a war. In his article
“The Legacy of Nuremberg,”
Christian Tomuschat, Professor of
Public Law, International Law and
European Law at Humboldt Uni-
versity, Berlin, reminds us that it
was obvious that the prosecution
lacked the normal ingredients of
customary international law—
practice and opinio juris as origi-
nally specified in the Statute of
the Permanent Court of Interna-
tional Justice (PCIJ) and later in
the Statute of the International
Court of Justice (Article 38). 
Setting aside this legal deficien-

cy constituted the principal novelty
of the trial. However, the IMT was,
in the words of Tomuschat, “not
unaware” of the weakness of its
legal basis. The Tribunal attempted
to overcome this gap by emphasiz-
ing that the Kellogg-Briand Pact of
1928 (of 27 August 1928, LNTS
94, at 57) had outlawed aggression.
Furthermore, the Pact continued to
remain an international instrument
to which Germany was a part. Kel-
logg-Briand states that wars are
conducted by human beings, not
by states as abstract entities. If the
war is unlawful, then it must entail
consequences for the individuals
who are responsible for preparing
the war and for making the rele-
vant determinations to launch it
(Journal of International Criminal
Justice 4, 2006).
To the present day, critics cite

that this reasoning is far from
convincing. They recant that it
remains a distinct action to
declare that war is unlawful in
respect to the relationships
between sovereign states. On the
other hand, acknowledgment of
war as an offense that entails indi-
vidual criminal responsibility is a
separate matter. Furthermore,
most rules of international law
that bind states do not produce
direct effects on individual human
beings. In respect to these chal-
lenges, the IMT had made a dra-
matic leap. It derived the crimi-
nality of aggression between sov-
ereign states from its character as
a wrongful act, according to Inter-
national Law, as a system of rights
and obligations among those sov-

ereign states. Critics and support-
ers of the Tribunal continue to
argue the viability of this legal
deduction.

Aftermath
Support for the prosecution

arose when the UN General
Assembly adopted four principles
derived from the Nuremberg Tri-
bunal decisions of 1946 along
with three additional ones from
the Tokyo War-Crime Tribunal
decisions of 1948 as the Universal
Statutory War Law. Further sup-
port solidified when the United
Nations recognized these princi-
ples in their Judgement of the Tri-
bunal with Commentaries in
1950. 
These Principles include:
1. Any person who commits an

act that constitutes a crime under
international law is responsible
therefor and liable to punishment.
2. The fact that internal law

does not impose a penalty for an
act that constitutes a crime under
international law does not relieve
the person who committed the act
from responsibility.
3. The fact that a person who

committed an act which consti-
tutes a crime under international
law acted as Head of State or
responsible Government official
does not relieve him from respon-
sibility.
4. The fact that a person acted

pursuant under the order of his
Government or a superior does
not relieve him from responsibili-
ty under international law provid-
ed a moral choice was, in fact,
possible to him. 
5. Any person charged with a

crime under international law has
the right to a fair trial on the facts
and law.
6. The crimes herein after set

out are punishable as crimes
under international law, including
crimes against peace, war crimes,
and crimes against humanity.
7. Complicity in the commis-

sion of a crime against peace, a
war crime, or a crime against
humanity as outlined in Principle
4 is a crime under international
law (summarized from “The Laws
of War” by Chris Coverdale, Eng-
lish author and international war-
law expert, http://www.make-
warshistory.co.uk/, 2009).  

Professor Tomuschat reminds
us that Nuremberg Trials have left
a tangible legacy in the contempo-
rary world order along with a
legal toolkit containing many
instruments. However, imple-
menting a workable system has
continued to be a political power-
struggle. He notes that, crimes
against peace did not exist as a
legally consolidated class of
offenses in 1945. However,
Tomuschat states that this does
not mean that similar judgments
would be valid today. He con-
cludes, “In order to clarify the
legal position, the practice as it
has developed since 1946 must be
evaluated.”
The Kellogg-Briand Pact Today
The Kellogg-Briand Pact of

1928 outlawed war. Though unfa-
miliar to many readers, this Pact
remains in effect. However, some
observers assert that its impor-
tance may have diminished great-
ly. In his blog at the site for the
Council on Foreign Relations,
James M. Lindsay, senior vice
president, director of studies, and
Maurice R. Greenberg chair, cites
his colleague Professor Matthew
C. Waxman, adjunct senior fellow
for law and foreign policy. The
latter reminds us that this treaty
has no mechanism for enforce-
ment. Most states that use military
force claim that they are doing so
as a matter of self-defense under
the authorization of the UN Secu-
rity Council or as another justifi-
cation that overrides the Pact.
More importantly, Waxman states
that the basic prohibition on
aggressive force remains
enshrined in the UN Charter
(“TWE Mailbag: Is the Kellogg-
Briand Pact Still in Effect?,”
https://www.cfr.org/blog/twe-
mailbag-kellogg-briand-pact-still-
effect).

Wrapping Up
As an economist, I (Dr. Sase)

must look at this still-effective
Pact in an economic light. The
cost of producing the original
treaty required some years of
development, the talents of high-
ranking officials from numerous
countries, many hours by them
and their support personnel, and
related overhead across multiple
continents. As the Kellogg-Briand

Pact has not prevented future
wars, one may claim that it has
not met its design objectives.
However, some things that
humans develop for one purpose
occasionally are found to have
greater value for other applica-
tions. For example, low doses of
aspirin have given way to shelves
of other products intended for the
treatment of headaches. However,
we now look to 81mg aspirin to
reduce the chances of having
heart attacks.
The Kellogg-Briand Pact

helped to form a multinational
foundation for human behavior.
This foundation provided the
insights that emerged as princi-
ples for the war-crime trials that
began in 1945. Built on these
principles, the decisions of the
Tribunals provided a solid floor
for the United Nations to establish
our international war laws. Even
if our current institutional super-
structures erode, the basic princi-
ples of human behavior that are
rooted in Kellogg-Briand will
endure if we need to rebuild our
global economy on this planet
again.

————————
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remember, there is a defacto pre-
sumption of guilt in these cases.
There needs to be some kind

of information sharing done in
these cases, but I don’t see it.
There is a need for groups, not so
much for therapy, but for mutual
support and consciousness rais-
ing.  I’ve tried to figure out how
to structure such a group, but I
don’t often give seminars and,
frankly, I have to make a living,
so if I was going to do it I would
have to charge enough to rent a
facility and justify my time.  I do
have a lot of information I plan
to make available in a book that I
am currently writing, and some
people I have helped have offered
to share their experiences in
these cases.  There is also some-
thing called the Community of
the Wrongly Accused, and other
organizations, but I don’t know
much about them.  There is a lot
of information now available to
the public.  Not everything on the
internet is reliable, but there are
many publications in recognized
journals available on government
websites.  Do your homework.
I have written letters to profes-

sionals whose behavior in these
cases is unethical, letting them
know what behavior is objection-
able, and informing them that in
the future I will report such behav-
ior to the licensing board.  But it is
not my ox being gored here; if it
were, I would undoubtedly take
stronger action.  Because I work in
the courts as an expert witness, I
have frequently been threatened
with suits or licensing complaints,
but I know what the rules are and I
follow them.  Still, forensic and
treatment professionals alike need
to know there will be conse-
quences if they overstep profes-
sional boundaries.
This is not a politically cor-

rect cause, and judges in much
of the country are elected.  Vic-
tims cannot expect a lot of sym-
pathy in court.  Perjury and false
allegations are felonies, but these
laws are not enforced.  More-
over, no one believes that this
will happen to them until it does.
When it does, victims of false
allegation display a shockingly
naïve faith in the system.  Laws
are enforced quite arbitrarily,
due to the fact that regardless of
what is on the books, prosecutors
have almost unlimited discretion

regarding which cases they
choose to go after.  
Even in criminal court, there is

a perception that someone falsely
accused of sexual abuse has suf-
fered no real damages.  And in
family court, if the charges are
determined to be groundless, it’s
rarely seen as a reason to limit
contact with the offending parent.
This will continue until judges,
prosecutors and lawmakers are
forced to see this behavior as what
it is: an extreme form of domestic
violence; and this will not happen
without some form of grass-roots
movement to draw an appropriate
amount of attention to the prob-
lem.
But the prevailing winds con-

tinue to blow in the direction of
presumption of guilt and denial
of due process.  When I wrote the
initial version of this article over
twenty years ago, it would have
been unthinkable that the Presi-
dent of the United States would
have issued an executive order in
the form of the “Dear Colleague”
Letter of 20118, taking away the
due process rights of all men
accused of rape on college cam-
puses, but that is what happened.
And they backed it up with a
threat to take away college fund-
ing if the colleges did not set up
kangaroo courts to determine
guilt with a preponderance of “he
said, she said” evidence.  But
they have done it, and no one in
congress has had the courage to
challenge the ruling.  There has
been considerable discussion
about making it law, on both the
left and right side of the legisla-
tive branches of government.
The idea that we can put our
heads in the sand and this will
magically go away is foolhardy.
The system is corrupt, but the
only realistic option is to work
within it to make it better.

————————
1 In Michigan, law mandates the

use of the State of Michigan Gover-
nor’s Task Force on Child Abuse
and Neglect and Department of
Human Services Forensic Inter-
viewing Protocol (Third Edition)
https://www.michigan.gov/docu-
m e n t s / d h s / D H S - P U B -
0779_211637_7.pdf , authored pri-
marily by Deborah Poole, and
based on her book with Michael
Lamb entitled, Investigative Inter-
views of Children (1998), published
by the American Psychological

Association.  Other frequently used
protocols include the NICHD Pro-
tocol http://nichdprotocol.com/wp-
content/uploads/2013/03/Revised-
ProtocolTMWH2final-1.pdf devel-
oped by Michael Lamb, but all con-
tain common elements, including
rapport building, practice narra-
tive, a narrative of the alleged/sus-
pected abuse event, and clarifica-
tion of disclosures.

2Irreconcilable Conflict between
Therapeutic and Forensic Roles, by
Stuart A. Greenberg, and Daniel W.
Shuman, Professional Psychology:
Research and Practice, Vol 28(1),
Feb 1997, 50-57, “Despite being
contrary to good patient care and
existing clinical and forensic prac-
tice guidelines, some therapists
nevertheless engage in dual clini-
cal and forensic roles. Perhaps
because an injured litigant seeking
treatment is required to engage in
2 distinct roles (litigant and
patient), care providers may be
tempted to meet both sets of that
person’s needs. Through the pre-
sentation of 10 principles that
underlie why combining these roles
is conflicting and problematical,
the authors stress the importance
of avoiding such conflicts, avoid-
ing the threat to the efficacy of
therapy, avoiding the threat to
accuracy of judicial determina-
tions, and avoiding deception
when providing testimony.” (Cur-
rently Available on American Psy-
chological Association, PsychNet)
http://doi.apa.org/buy/1997-
02162-009 .”

3American Academy of Psychi-
atry and the Law, Ethics Guide-
lines for the Practice of Forensic
Psychiatry, Adopted May, 2005,
http://www.aapl.org/ethics.htm
“Psychiatrists who take on a
forensic role for patients they are
treating may adversely affect the
therapeutic relationship with
them. Forensic evaluations usually
require interviewing corroborative
sources, exposing information to
public scrutiny, or subjecting eval-
uees and the treatment itself to
potentially damaging cross-exami-
nation. The forensic evaluation
and the credibility of the practi-
tioner may also be undermined by
conflicts inherent in the differing
clinical and forensic roles. Treat-
ing psychiatrists should therefore
generally avoid acting as an
expert witness for their patients or
performing evaluations of their
patients for legal purposes.”

4Michigan Forensic Interview-
ing Protocol, P. 3: “The Gover-
nor’s Task Force on Child Abuse
and Neglect supports as a best
practice (emphasis mine) the vide-
orecording of investigative foren-
sic interviews of children at child
advocacy centers or in similar set-
tings...”

5Confessions of an Ex-Prose-
cutor, Culture and law conspire
to make prosecutors hostile to
constitutional rights, Ken White,
June 23, 2016: “Twenty-one
years ago, the day O.J. Simpson
was acquitted, I began my career
as a federal prosecutor. I was
26—a young 26 at that—on the
cusp of extraordinary power over
the lives of my fellow citizens.
After years of internships with
federal and state prosecutors, I
knew to expect camaraderie and
sense of mission. I didn’t expect
it to influence how I thought
about constitutional rights. But it
did.  Three types of culture—the
culture of the prosecutor’s office,
American popular culture, and
the culture created by the modern
legal norms of criminal justice—
shaped how I saw the rights of
the people I prosecuted. If you
had asked me, I would have said
that it was my job to protect con-
stitutional rights and strike only
what the Supreme Court once
called “hard blows, not foul
ones.” But in my heart, and in my
approach to law, I saw rights as
a challenge, as something to be
overcome to win a conviction.
Nobody taught me that explicit-
ly—nobody had to…” http://rea-
son.com/archives/2016/06/23/con
fessions-of-an-ex-prosecutor 

6Moreover, the pro-prosecution
bias of those utilizing the protocol,
and the completely indiscriminate
manner in which those protocols
are interpreted by prosecutors is
evident to anyone who is not part
of the prosecution team.  However,
it is ultimately the prosecutor who
has sole discretion regarding
whether they provide grounds to
proceed with a criminal prosecu-
tion, and if the child makes a dis-
closure, no matter how credible,
the case will be prosecuted, and
no judge will halt such a prosecu-
tion at the preliminary stage.

7Child Welfare League of Amer-
ican, The President’s Fiscal Year
2018 Budget Request. “On Tues-
day, May 23, the President submit-
ted the full fiscal year (FY) 2018

budget to complete the details to
his budget outline released in
March 2017. FY 2018 begins on
October 1, 2017…The Administra-
tion proposes the same level of
funding for two of the three
CAPTA-related [Child Abuse Pre-
vention and Treatment Act, AKA,
Mondale Act] grants for FY 2018.
State Grants would be funded at
$25 million, CAPTA Community-
Based Grants to Prevent Child
Abuse and Neglect would be fund-
ed at $40 million, and CAPTA
Discretionary Grants would be
funded at $33 million.”
h t t p : / / w ww. c w l a . o r g / w p -
content/uploads/2017/05/CWLA-
Summary-of-Presidents-FY-2018-
C h i l d re n s - C h i l d -We l f a re -
Budget.pdf 

8U.S. Department of Educa-
tion, April 4, 2011, “Dear Col-
league: Education has long been
recognized as the great equalizer
in America. The U.S. Department
of Education and its Office for
Civil Rights (OCR) believe that
providing all students with an
educational environment free
from discrimination is extremely
important. The sexual harass-
ment of students, including sexu-
al violence, interferes with stu-
dents’ right to receive an educa-
tion free from discrimination
and, in the case of sexual vio-
lence, is a crime…”
https://www2.ed.gov/about/office
s / l i s t /ocr / le t ters /co l league-
201104.html 

————————
Michael G. Brock, MA, LMSW,

is a forensic mental health pro-
fessional in private practice at
Counseling and Evaluation Ser-
vices in Wyandotte, Michigan. He
has worked in the mental health
field since 1974, and has been in
full-time private practice since
1985. Much of his practice in
recent years relates to driver
license restoration and substance
abuse evaluation, but he also
consults and serves as an expert
witness regarding forensic inter-
viewing and the use of forensic
interviewing protocols in cases of
child sexual abuse allegations.
He may be contacted at Michael
G. Brock, Counseling and Evalu-
ation Services, 2514 Biddle,
Wyandotte, 48192; 313-802-
0863, fax/phone 734-692-1082;
e-mail: michaelgbrock@com-
cast.net,  website,  michael-
gbrock.com.
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August
18Wayne State University Law
School’s 15th Annual Mark
Weiss and M. Jon Posner Day at
Comerica Park will take place
Friday, Aug. 18, as the Detroit
Tigers take on the Los Angeles
Dodgers. The picnic starts at 5:30
p.m. on Party Deck 2, and the
game begins at 7:10 p.m. Tickets
are $125; the actual cost for the
picnic and ticket to the game is
$52 and the remaining $73 will be
a tax-deductible gift to the Mark
Weiss and M. Jon Posner Memor-
ial Scholarship Fund.  For ques-
tions regarding ticket purchase,
call 313-577-0300. Tickets will be
mailed through Aug. 10. If a pur-
chase is made the week of the
game, tickets must be picked up
from the Office of Special Events
and Services at Wayne State Uni-
versity (in the AAB building at
5700 Cass Avenue, Suite 1800 in
Detroit). For annyone who cannot
attend the game, but wish to make
a contribution to the Mark Weiss
and M. Jon Posner Endowed
Memorial Scholarship Fund,
donations are accepted online or
by mail. For questions regarding
contributions, contact Desirnai’
Hicks at 313-577-9763 or
dhicks@ wayne.edu.

23 The Association of Legal
Administrators, Metropolitan
Detroit Chapter, will host its next
member meeting Wednesday, Aug.
23, beginning at 11:30 a.m. at the
Iroquois Club, 43248 Woodward
Ave. in Bloomfield Hills.  Guest
speaker Shannon LaBruyere will
discuss “Organizational Change is
Inevitable: Growth is Optional.”
To register for the meeting, con-
tact Andrea Young at
andrea.young@ceflawyers.com by
Sunday, Aug. 13.

23 The Association of Defense
Trial Counsel (ADTC) will enjoy
an evening out at a ball game
when the New York Yankees play
the Detroit Tigers at Comerica
Park on Wednesday, Aug. 23.  The
cost to attend is $100 per person
and the price includes a picnic
buffet in the Tiger Club at Comer-
ica Park from 5:30 to 7:08 p.m.
and a ticket for the 7:08 p.m.
game in lower deck, right f ield
box seat, Section 116. There will
be a cash bar available during the
picnic in the Tiger Club.  Due to
limited ticket availability, ADTC
suggests conf irming
purchase/attendance as soon as
possible.  To order tickets, send
name, address, phone number,
and number of tickets with check
payable to ADTC for total amount
to ADTC, 4315 Kiefer Avenue,
Warren 48091-5003. For addition-
al information, call James Hoehn-
er at 313-237-5634 or Diane Hir-
shey at 313-237-0610.

23 The Alternative Dispute
Section of the State Bar of
Michigan will host a teleseminar
about child custody evaluations
from noon to 1:30 p.m. on
Wednesday, Aug. 23. Registration
is required and dial-in instruc-

tions will be provided on partici-
pants’ registration confirmations.
Participants will learn what
makes a good comprehensive
child custody evaluation, when a
child custody evaluation is appro-
priate and how it can be incorpo-
rated into the alternative dispute
process, and common issues in
custody disputes: domestic vio-
lence, move-aways, child abuse,
child sexual abuse, and parental
alienation.  The teleseminar costs
$10 for Alternative Dispute Reso-
lution Section and Family Law
Section members and $40 for
non-section members. To register
online or download a copy of the
mail-in registration form, visit
http://connect.michbar.org/adr.
For additional information, con-
tact Bob Wright at bob@thepeac-
etalks.com or 616-682-7000.

September
7 The Marijuana Law Section of
the State Bar of Michigan will
host its 2017 Fall Conference:
“New Horizons for Legalized
Marijuana – The Facilities
Licensing Act and Beyond”
Thursday through Saturday, Sept.
7-9, at the MGM Grand Hotel and
Casino in Detroit. This year’s
annual conference offers network-
ing opportunities and is f illed
with critical information for attor-
neys and those who own cannabis
businesses. The conference will
present sessions on the new Med-
ical Marihuana Facilities Licens-
ing Act, including presentations
on LARA’s Dec. 15 roll out of
rules and regulations for new
cannabis businesses; an overview
of adopted municipal ordinances,
tax issues, and banking complica-
tions for state-legal activities; and
more.  Register online by visiting
http://connect.michbar.org/mari-
juana/home and clicking on “Mar-
ijuana Law: New Horizons for
Medical Marijuana” under
Upcoming Events. For additional
information, contact Robert Hen-
dricks at 616-454-6611 or Mary
Chartier at mary@cndefenders.
com.

8 The 21st Annual Michigan
Defense Trial Counsel (MDTC)
Open Golf Tournament will be
hosted on Friday, Sept. 8, at the
Mystic Creek Golf Club and Ban-
quet Center in Milford.  Registra-
tion for the event, a modif ied
scramble format, begins at 9:30
a.m. with a shotgun start at 11
a.m.  Fee includes: practice range
balls, greens fees, card, deli sand-
wich lunch at registration, and a
tenderloin/chicken breast combo
plate dinner at 5 p.m. Trophies
will be given for Tournament
Champs, Longest Drive
(men/women), Closest to Pin
(men/women), and Winning Four-
some.  The cost is $165 per per-
son if registration is completed by
Aug. 23; the cost after that is
$175.  Dinner only costs $50.
Further event details and a regis-
tration form can be obtained by
visiting www.mdtc.org and click-
ing on “Upcoming Events” or by
calling 517-627-3745.
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