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“Those who cannot remember
the past are condemned to repeat
it”
—George Santayana (18631952),
Spanish-American
Philosopher
Last month, we delved into the
repeal and replacement of the
Affordable Care Act through a bill
that was introduced into Congress
but that failed before leaving the
House. This month, we will move
to a higher plane and discuss the
basis of sound human behavior
that is applicable to personal relationships, to matters of law, to the
governance of our country, and to
the leadership in our global political-economy.
Throughout human history,
many personal difficulties, lawsuits, domestic crises within sovereign states, and international
wars have resulted from spontaneous reactions instead of careful
responses to a myriad of situations. Disaster can strike us as
individuals, as sovereign states, or
as the world when we fail to study
and to apply lessons from the past
before moving forward into situations that have been redundant
throughout the course of human
history. Therefore, it is of utmost
importance for our leaders to
respond effectively in every
aspect of their jobs.
Reaction, Response,
and Related Matters
Let us begin by defining what
we mean by reaction and response
in order to understand how they
differ from one another. Reaction
may be merely a movement in
resistance to some other action or
power. As with one chemical or
compound to another, a reaction
often constitutes a physical behavior that is a move with no thought
or reflection to guide it. In contrast, response takes the form of
an answer to an event such as a
promise or a pledge in return to
an offer made. In this respect,
response demands the engagement of a set of inter related
behaviors that include the exercise
of the sense of responsibility, the
acquisition of knowledge, a development of respect, and the act of
caring.
Response is joined to a deeper
sense of responsibility. Often it
determines the difference between
base reaction and thoughtful
response. Responsibility requires
being answerable to another person or persons for something.
This act determines the ability of
one person to formulate a
response rather than just a reaction. As our language and concepts have developed over the past
centuries, the meaning of responsibility has come to imply
accountability for one’s actions
while being reliable and trustworthy. It carries with it a sense of
obligation to oneself and to other
individuals, to human society, and
to the planet.
Attaining the ability to respond
rather than simply to react
requires attainment of knowledge
of oneself, of others, and of the
world around us as well as the
interrelation of everything that
affects the course of our life
events. The concept of knowledge
has evolved from an acknowledgement of some being or thing
that is superior to all along with a
sense of honor and a need for
worship. Knowledge requires the
attainment of familiarity and an
understanding of the subject at
hand. In turn, the development of
these attributes requires the
awareness of facts as well as the
learning and development of an
organized body of principles or
teachings. This process emanates
from a contemporaneous gathering through reason (logos) and
knowing through inquiry and
experience (gnosis) in order to
collect necessary skills, knowledge, and wisdom (sophia).
This combination of responsibility and knowledge co-evolve
with the ability to respect. The
development of this quality goes
beyond the kind of respect that
one renders out of blind faith and
obedience to some individual or
seat of authority. Rather, it is the
respect that grows organically
through the gathering of knowledge and a growing sense of
responsibility that leads us to
reflect, to consider, and to treat
others with a deferential regard
that allows us to hold them in
esteem. In turn, this behavior
leads us to refrain from injuring
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others.
This refrainment from negative
actions takes us to the co-evolvement of caring. The concept of
caring has come down to us
through the human story as the
ability to feel interest in and concern for others. These actions
require us to feel grief as well as
joy, lamentation as well as exultation, and sorrow as well as happiness. This element of responsiveness that we know as caring grows
through our emotions, which are
guided by our minds. Our positive
sense of fondness for others
grows out of caring through its
co-evolution with responsibility,
respect, and knowledge. We hope
that a mindful approach to our life
challenges will guide us through
the necessary decisions. Thus, we
should expect a true leader to be
empathetic at all.
A Reflection
Most of us wish to pride ourselves on being responsive, caring, respectful, and knowledgeable beings rather than socio-psychopathic reactionaries. At times,
though, we need to hold up a mirror and to view ourselves as we
are in order to determine whether
or not the Emperor has new—or
no—clothes. Some of us may
recall a piece of research that was
undertaken a number of years
ago. Through on-the-street interviews, average Americans were
shown an excerpt from the U.S.
Constitution. Most of us like to
believe that we are knowledgeable
about documents that are core to
the foundation of our country.
Having been exposed to them in
elementary or high school, we
hope to recognize the Constitution
for what it is. However, many
responders in the interviews did
not. They stated that they would
never vote for such an act because
they considered this document to
be too radical.
A Brainteaser
In the spirit of such past studies, we invite our audience to read
the following passage and to
reflect upon it. Voice your “reaction” to it and then seriously consider your “response” before continuing to read the identification
and explanation that follows.
A Law to Remedy the Distress of
the People and the Rich
Article 1
In addition to the procedure
prescribed by the Constitution,
laws of the Rich may also be
enacted by the government of the
Rich. This includes the laws
referred to by Articles of the Constitution.
Article 2
Laws enacted by the government of the Rich may deviate
from the Constitution as long as
they do not affect the institutions
of the House and the Senate. The
rights of the President remain
unaffected.
The House of Representatives
has enacted the following law,
which is hereby proclaimed with
the assent of the Senate, it having
been established that the requirements for a Constitutional
Amendment have been fulfilled.
Article 3
Laws enacted by the Rich government shall be issued by the
leader of the government and
announced in the Congressional
Record. They shall take effect on
the day following the announcement, unless they prescribe a different date. Certain Articles of the
Constitution do not apply to laws
enacted by the Rich government.
Article 4
Treaties of the Rich with foreign states, which relate to matters of Rich legislation, shall for
the duration of the validity of
these laws not require the consent of the House of Representatives. The Rich government shall
(See SASE, Back Page)

“Scientific Method: principles
and procedures for the systematic
pursuit of knowledge involving the
recognition and formulation of a
problem, the collection of data
through observation and experiment, and the formulation and
testing of hypotheses”
—Merriam-Webster Dictionary
“As
one
brief
f iled
in Daubert suggested, ‘Scientific
methodology today is based on
generating hypotheses and testing
them to see if they can be falsified; indeed, this methodology is
what distinguishes science from
other fields of human inquiry.i,ii’”
—Michael D. Greeniii
“I cannot give any scientist of
any age better advice than this:
the intensity of the conviction that
a hypothesis is true has no bearing on whether it is true or not.”
—Peter Medawar, “Advice to a
Young Scientist”
Alternative hypotheses are
mentioned 23 times in the Michigan Forensic Interviewing Protocoliv (Protocol), which is law for
forensic interviewers who are
government employees in this
state.v The research clearly shows
that an interview that includes
only one possible f inding will
inevitably reach the conclusion
that it is correct.vi Consequently,
the f irst principle of forensic
interviewing is that the forensic
interview is hypothesis testing
rather than hypothesis confirming.vii
I have reviewed numerous
forensic interviews done for
courts, most of which were performed at a center set up by the
county for this purpose, such as
Care House in Oakland and
Macomb Counties, and Kids Talk
in Wayne County. These are facilities established for the purpose of
providing a scientific foundation
for the introduction of a child’s
testimony into evidence. Their
guide for conducting forensic
interviews of children is the Protocol, but I don’t recall ever having seen one that seriously tested
even one alternative hypothesis,
with the possible exception of an
occasional tag question at the end
of the interview: “Did anyone tell
you what to say here today?”
The lack of alternative
hypotheses cause the interviewer
to unconsciously and subtly or not
so subtly lead the child to the
expected answer—that she has
been abused. If children feel that
the adult asking them questions
expects a certain answer, perhaps
because a question is repeated
more than once, the interviewer is
an authority figure, or the interviewer has introduced a topic that
the child has not yet raised, the
child is likely to tell the interviewer what they expect to hear.
The Protocol (like any protocol
based on the research) and underlying forensic literature also state
that the best evidence is that
offered through a free narrative.viii
A child who has been abused can
provide a reasonably cohesive
narrative with some detail. Yet
the Protocol also states that the
most common error in a forensic
interview is not asking for, or
allowing a child to present a free
narrative.ix This is often because
the interviewer does not allow
sufficient silence for the child to
take the lead, as it were, in the
interview process. It suggests that
silence, “can exert a subtle but
gentle pressure on the child to
respond.”x (P. 15) That is to say, a
subtle pressure on the child to
lead the interview, a role that is
somewhat uncomfortable for both
the interviewer and the interviewed.xi
Moreover, by following up too
early with clarifying questions,
the interviewer helps children
build their stories with short
answer, yes/no, or either/or questions, or sometimes literally tells
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the story themselves with leading
questions and their own additions
to the child’s responses. A child
offered an either/or question often
feels obligated to answer the question by choosing one of the alternatives, whether or not the alternative is actually true. Yes or no
questions can be tricky also,
because the child will often feel
pressured to provide the answer
they believe is expected by the
interviewer. Leading questions
present information the child has
not yet demonstrated knowledge
of and may not possess, or suggest “correct” answers.
Not included in the Protocol,
but mentioned to me in an email
by its author, Dr. Debra Poole, is
that with teenagers, the problem is
not as much one of the child
being led, as the possibility that
they are lying. In my experience,
liars typically contradict themselves. This is, I think, a universally accepted truth (Not that
everything universally accepted as
truth is necessarily true, but this
one happens to be.). The best
indicator that anyone is lying is
the presence of contradictions in
the story they tell about the incident. The contradictions may be
within the context of a single
interview, or from one report of
the incident to the next. But just
as with small children, when
forensic interviewers ask short
answer and leading questions
rather than having interviewee
construct a story through their
own narrative, the interviewer is
actually helping to tell the story,
which is the antithesis of what the
interview is supposed to accomplish.
In the following scenario of a
case which recently resulted in a
not guilty verdict from the jury,xii
the interviewer could have considered these alternative hypotheses,
keeping in mind that suggestive
interviewing methods can produce
false positives.
The background is that two sisters (Megan 15, and Claire 13)
filed identical complaints of a single incident of rape against a former boyfriend of mom’s. The
incidents allegedly occur red
approximately five years earlier,
when the girls were eight and ten.
At the time of the allegations, the
older child was pregnant and had
been missing school due to morning sickness. The younger child
has gone to see the school social
worker at the middle school with
the stated goal of having her middle school call the high school to
explain and excuse her sister’s
absence, and to keep her mother
and sister out of trouble. This
concern was clearly stated in the
forensic interview with the
younger child, but never followed
up on.
An alternative hypothesis
would have been that the child
might be lying in an attempt to
portray her sister as a victim,
rather than as truant and sexually
active.xiii,xiv A question offered by
the Protocol as a way to explore
this possibility is, “How did you
feel about (mom’s boyfriend)?” It
turns out they didn’t like him,
which they admitted. This fact
provides an additional motive, but
there is probably no specific ques-

tion that will reveal a person to be
lying. If they are motivated to lie,
they are not going to admit it.
Still, it is something the interviewer has to take into consideration when weighing the child’s
allegation. If the child’s story is
not very consistent or probable,
the interviewer needs to relay that
information to the criminal investigator and a decision made
regarding whether or not to move
forward. Once the decision is
made to charge the suspect, there
is little possibility that the case
will not go to trial.
The conversation Claire had
with the social worker is not
known and has been kept confidential as privileged communication between a therapist and
client, but the allegations of abuse
emerged from the interview.
Another alternative hypothesis
would be that that the allegation
might have been the result of suggestive interviewing and confirmatory bias by the initial interviewer (the school social worker)
who reported, not that the children
had alleged rape, but that they had
been raped, their mother had not
protected them, and they were
being inadequately fed. The
Forensic Interviewer could have
explored the circumstances under
which the children were interviewed by the school social worker with a question like, “Can you
tell me about your discussion with
the social worker? How did you
get to talking about abuse?” The
goal would be to find out if the
rape allegations were volunteered
or were elicited by suggestive
questioning. This alternative
hypothesis was never explored.
One thing that appears frequently in forensic interviewers
are statements that the interviewers are there to keep the child
safe. This in itself displays an
interviewer bias. They are supposed to be scientists who are
committed to helping the factf inder discover the truth, even
when that truth is that the client is
lying or being coached. If they
begin with the belief that the child
is a victim, they are already possessed of a confirmatory bias,xv
which will influence both the
methods they employ and the
results of their investigation.
Alternative hypothesis testing
of the scientific method conflicts
with the politically correct view
of believing the victim. How do
we know she’s a victim? She said
so. The circumstances don’t matter. An alternative hypothesis of
the older child’s allegation in this
case would have been she might
be feeling the need to go along
with her sister’s allegation in
order to deflect blame, to get out
of trouble, or excuse behavior that
she felt made others look down on
her. At one point in the interview,
the older child expresses this concern. Was her fear of reputation
such that it would cause her to
make such an allegation? Keep in
mind: teenagers do not understand
the consequences of these actions
for those they accuse. They are
mentally children in adult bodies.
The older child said at one
point during the forensic interview that when she was raped at
the age of ten, she thought others
would not look at her the same
way afterward. These are not the
thoughts of a ten year old during
the process of being raped. They
are the thoughts of an older child
who is concerned about her reputation. Did the girls talk to each
other between the times that
Megan and Claire made their allegations? Did Claire’s allegation
put the idea in Megan’s head or
vice versa? Why did they both
wait until years later to make this
disclosure? That one child may
have been suggestible to the influence of the other is an alternative
hypothesis.
Protocol says to question
whether the incidents could have
happen in the way they are
described. Could the assaults
have happened the way the girls

said they did? Megan initially
said that her mother and sister
were sleeping in the living room,
then changed to saying that her
mom was sleeping in the other
bedroom. Despite contradictory
statements that her attacker held
his hand over her mouth, she
claimed that she was screaming.
Would it have been possible for
her to be yelling and not have
been heard by her mother? Is this
reliable evidence?
Megan, when asked a leading
question, “Did he say anything to
you, [while he was raping you]?
Replied that he told her not to tell
anyone or he would do it again (a
story which she later changed to,
“He said if I told anyone he would
come back [in an ominous
tone]).” She then said she
responded that she would wait
until two or three days later to tell
her mom, when Oliver would be
gone and couldn’t dispute it. Are
these the thoughts, actions and
conversation of a child who is
being raped? Is this reliable evidence?
The children said they didn’t
like Olivier or anyone dating their
mother, and that they knew he
was cheating on their mother.
Neither of the girls mentioned
pain or psychological trauma
when relating the rape incidents
during the forensic interview.
Megan denied any injury when
questioned by the judge in the
preliminary hearing, and Claire
never mentioned pain until the
idea was put in her head by the
prosecutor at the preliminary
hearing. Is it possible that these
pre-pubescent girls would not
have both experienced physical
and psychological trauma when
being violated by an adult male
penis? Is this reliable evidence?
Claire said that she at f irst
thought what she experienced was
a dream, then discovered it wasn’t
years later when having a sex talk
with her sister Megan, a talk that
Megan denied ever took place. Is
a dream that becomes reality only
through a non-existent conversation reliable evidence? Is it even
possible that neither child would
have experienced pain and soreness at the time of the rape and at
least for the following day? Is
this reliable evidence?
Claire said that she told her
mother she wet the bed. Is it possible that no one noticed the blood
from the violation? That she did
not notice the consistency of the
semen? Is this reliable evidence?
Megan had made a previous allegation of being molested or raped
by someone else, which she told
her mother about and later admitted was false. What was the reason for that allegation? Was it
after her first sexual experience
because she was feeling guilty?
Feared she would become pregnant? An alternative hypothesis
would be that the child could have
made another false allegation for
the same reason.
Is it reasonable that Megan
would have told her mother about
the one violation that didn’t happen, and not told her about one
that actually happened? Is this
reliable evidence? First Megan
said she didn’t tell her mother,
then she said she said she told her
mother, but her mother didn’t
believe her. Mom said neither
child made the allegation to her.
How likely is it that they would
have both told their mother they
had been raped and that she would
not remember either one? Questioned them more? Reported it to
police? Discussed it with Olivier?
Is this reliable evidence?
Much of what the children
were saying contradicted itself,
and/or contradicted a credible scenario of how an assault could take
place and what the consequences,
both physical and psychological
would be. There is no foolproof
way to tell if someone is lying.
That is why polygraphs are not
admissible. Consistency is the
best way of determining if someone is telling the truth. This testi-

mony is inconsistent. Is this reliable evidence?
At one point in the forensic
interview with Megan, she asked
the interviewer if she, Megan, had
killed or raped someone, would
she be brought in for a forensic
interview, have to appear in court,
or possibly be looking at jail
time? The forensic interviewer
could have explored as an alternative hypothesis whether the child
might be feeling guilty about
making a false allegation with a
question like, “Why is that a concern for you?” “Can you tell me
why you raised that question?”
She could also have helped the
child to understand that anyone
found guilty of such a crime
would not have a life worth living
if he ever got out of jail. She
could have stressed the importance of telling the truth in a legal
proceeding. Instead, she tells
Megan that it is doubtful she will
ever be in that situation, and that
the interviewer is not there to
investigate her, she is there to
keep the child safe.
That is not entirely true; the
forensic interviewer is there as a
scientific investigator whose purpose is to help the court reach a
just decision. The notion or statement that the forensic interviewer
is child advocate demonstrates
interviewer bias in two ways:
first, it suggests that she is part of
the prosecution team rather than
an objective investigator; and, secondly, that the possibility of the
child or someone manipulating
the child could have ill intent are
not possible options. Two alternative hypotheses that should be
considered in any forensic interview are that the child could be
lying, and/or that someone could
have programmed the child to
make a false report.
It is a terrible crime that someone could injure a child in any
way, but it is equally terrible to
make a false allegation of abuse
in order to get revenge, or to gain
the advantage in a child custody
dispute. Any family law attorney
knows that this happens all the
time. It is also common for children (especially teens) to make a
false report of abuse to take
revenge or get out of trouble. The
fact that there are upsides, but seldom negative consequences to
such behaviors makes them more
attractive options xvi. A forensic
interviewer who does not consider
these possibilities, but who sees
herself as part of the police/prosecution team intent on “cracking
the case” will inevitably make
serious mistakes.
This child’s question suggests
that she has no understanding of
the consequences of her allegation
on the life of the person she has
accused. An alternative hypothesis could be that the child found it
easier to lie about a serious matter
because she really did not understand the havoc that such a lie
would wreak in the life of an
innocent person, and ultimately
on society as a whole. The interviewer could have explored that
hypothesis, with questions like,
“Do you understand that this is
among the most serious crimes a
person can be charged with?, and
that anyone convicted of such a
crime is going to be in prison for
a very long time, then be on the
sex offenders list for the rest of
his life?”
Both girls said the rapes happened only once. Sexual predators
are repeat offenders, that’s why we
have a sex offenders’ registry.
Even with treatment they are rarely
rehabilitated. Moreover, their
mother didn’t believe that Oliver
had raped them, so what was to
keep him from repeating the
behavior as the older child said he
had threatened to do? How reliable is this evidence?
At the preliminary hearing the
judge noted that the children’s testimony was inconsistent, but that
did not dissuade him from binding the defendant over for trial
(See BROCK, Back Page)
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adopt the necessary legislation to implement these agreements.
Article 5
This law enters into force on the day of
its proclamation. It expires on 20 January
2021; it expires furthermore if the present
Rich government is replaced by another.
(Note: Articles 1 and 4 give the government the right to draw up the budget and to
approve treaties without input from the
House of Representatives)
What Is It?
Now that we have read this proposal,
have voiced a reaction, and have developed
a thoughtful response, let us unmask the
original work. With the help of contributors
to Wikipedia (wikipedia.org), I (Dr. Sase)
retrieved a workable translation of this document from its original language, German.
For purposes of the anonymity needed for
this brainteaser exercise, I deleted internal
Constitutional references and changed both
dates and the names of entities discussed to
parallel ones to which we are accustomed.
In order to avoid any obvious giveaways, I
turned
to
Google
Translate
(translate.google.com), which curiously
produced the translation “Rich.” The following text is the original translation posted on Wikipedia:
Law to Remedy the Distress of the People
and the Reich
Article 1
In addition to the procedure prescribed
by the Constitution, laws of the Reich may
also be enacted by the government of the
Reich. This includes the laws referred to by
Articles 85 Paragraph 2 and Article 87 of
the Constitution.
Article 2
Laws enacted by the government of the
Reich may deviate from the Constitution as
long as they do not affect the institutions of
the Reichstag and the Reichsrat. The rights

of the President remain unaffected.
(Note: The Reichstag served as the sovereign assembly of the Weimar Republic
from 1919 to 1933. Thereafter, Hermann
Goering presided over it during the Third
Reich from 1933 to 1945. Concurrently, the
Reichsrat functioned as the upper house
until the Gleichschaltung, the process of
the Nazification of Germany, which established a system of totalitarian control and
coordination of all aspects of society, which
included the economy and trade associations as well as media, culture, and education.)
Article 3
Laws enacted by the Reich government
shall be issued by the Chancellor and
announced in the Reich Gazette. They shall
take effect on the day following the
announcement, unless they prescribe a different date. Articles 68 to 77 of the Constitution do not apply to laws enacted by the
Reich government.
Article 4
Treaties of the Reich with foreign states,
which relate to matters of Reich legislation,
shall for the duration of the validity of
these laws not require the consent of the
Reichstag. The Reich government shall
adopt the necessary legislation to implement these agreements.
Article 5
This law enters into force on the day of
its proclamation. It expires on April 1,
1937; it expires furthermore if the present
Reich government is replaced by another.
A Further Explanatory Note
This act is commonly known as The
Enabling Act of 1933. The Reichstag enacted and proclaimed this law with the assent
of the Reichsrat. This political process established that the requirements necessary for a
Constitutional amendment had been fulfilled. It gave Adolf Hitler dictatorial powers
for the remainder of the Third Reich.

A Rapport
In presenting this little brainteaser, I (Dr.
Sase) dedicate this month’s article to my
great-great-great-great paternal grandfather
as well as to my great-grandparents, who
fled the German Empire in 1885 during a
period of property seizure and the resultant
slaughter of those who resisted Chancellor
Otto von Bismarck. Given the above dedication and family history, I encourage our
readers to consider taking a stance of solidarity with newer immigrants who are fleeing from hostile regimes around the world in
the hope of making their way to this country,
which continues to stand for freedom.
Reaction instead of response affects the
trial work of attorneys, the passage and
repeal of laws, and a scattershot implementation of national and international policies.
So much low-hanging fruit from past and
present cultures is available as examples.
However, it is not the intention of this article to cast aspersions at any one individual.
Numerous examples of attempted restriction of entry to or exit from a country by
citizens and non-citizens exist from the
nineteenth and twentieth centuries. These
restrictions have tended to be based upon
questionable principles and have produced
wide, negative economic and political
repercussions. In addition, acts of war have
been committed by elected political strongmen who reacted without concurrence and
without a cohesive response from a larger
body politic that represents the voice of the
people.
Altamont in the Air
Thomas Demetrio is the attorney for Dr.
David Dao, a sixty-nine-year-old Vietnamese-born man who suffered severe
physical injury due to undue force when
recently removed from a United Airlines
plane
in
Chicago
(corboydemetrio.com/news-statement-united-airlines-passenger.html). In a press con-

ference on 13 April, Demetrio summed up
a wider problem. He explained that privatesector airline employees were complicit
with public-sector security officers from
the City of Chicago who used stormtrooper
tactics. Demetrio commented that a wider
problem exists in the form of a “culture of
disrespect” that has emerged recently in
this country and emphasized that this culture needs to change.
Takeaway
We hope that you, our reader, will take
the time to reflect on the matters of reaction
and response in respect to our daily lives as
well as to the survival of our planet. Once
you have spent time with these concepts
and have come to understand these matters
in your own mind, heart, and gut, we hope
that you will carry these reflections with
you as we begin our (long-) awaited spring
bloom.
————————
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because he was not convinced that
it was improbable a reasonable
jury could f ind the defendant
guilty. He also decided, based on
an unpublished case, that the jury
did not need to hear testimony
from an expert on the Protocol
and the volumes of forensic
research and publications that are
its underpinnings (the life’s work
of its author Debra Poole and
many others) because the Protocol
was understandable by the average person. My experience has
been that neither legal professionals, not those entrusted with
applying this forensic tool sufficiently understand it, let alone a
jury of non-scientists.
A defense expert is significantly limited in sexual assault cases
because they cannot offer an opinion as to whether the event actually happened, or whether the child
is being truthful. But taking the
defense expert out of the equation
entirely, means that only the prosecution expert—the forensic
interviewer—is allowed to testify.
Though the defense has a right to
cross examine, they were not
allowed to offer a scientific expert
to controvert the testimony of the
prosecution witness. Juries
expect to hear testimony from
forensic experts, and they put a lot
of faith in such testimony. Legal
professionals refer to this as the
“CSI effectxvii.”
Ultimately, defense counsel
was able to present these inconsistencies in the children’s statements from the forensic interview,
through preliminary exam, to testimony at trial. However, I have
seen cases where the only evidence permitted was the child’s
testimony at trial, and no discussion of the child’s previous statements was allowed. Imagine a
murder case with no physical evidence where the prior contradictory statements, or perhaps confessions by the defendant, were not
allowed into evidence—just what
the defendant said at trial. Would
the prosecutor in such a case
believe he had a fair chance to
achieve a just outcome?
————
While writing this article, I
was looking for the first edition of
the Michigan Forensic Interviewing Protocol. My recollection
was that the wording of the introduction was different, and that it
included statements that among
the goals of the Protocol was to
present children’s evidence in a
“legally defensible manner” and
also “to protect the rights of the
accused,” which are not in the current edition. I no longer have my

original version, which was given
to me by Beth Clark at a seminar
on forensic interviewing, and was
wrapped in a yellow binder, so I
wrote to its author, Debra Poole,
to ask if she might possibly have
an email version of that protocol
she could send me.
Dr. Poole wrote back, sending
a version of the original Protocol.
It contains the following quote:
“The purpose of this protocol and
training is to prepare local investigators to conduct competent child
interviews which will reduce trauma to children, make the information gained more credible in the
court process, and protect the
rights of the accused.”(emphasis
added) This is on page five of the
PDF, the “Introduction to the
Introduction,” as it were. I find it
distressing, but not accidental that
this language has been take out of
subsequent versions. In the People v. William Watters case I testified that the evidence had been
destroyed by the deliberate misuse
of the Protocol. I wrote about it
in an article entitled, Presumed
Innocent until Proven Broke, Part
II. Briefly:
“Initially, the police off icer
tried to follow the Protocol and to
see if the child would provide a
voluntary narrative that would
confirm the allegation. When he
was unable to obtain a narrative
using proper forensic techniques,
the police off icer began to ask
closed-ended, yes or no questions
of the child:
‘Did you see anything?’
‘No.’
‘Did you feel anything?’
‘No.’
‘Did you hear anything?’
‘No.’
‘Did he say anything to you,
ever?’
‘No.’
“At this point the police officer
made a significant departure from
Forensic Interviewing Protocol by
asking the child a leading question which presumed that a disclosure of abuse had already been
made. The next question was:
‘How many times did this Happen?’”
After seeing the tape of this
forensic interview, and having this
breach of Protocol explained to
them, my jury hung. In the retrial,
Dr. Katherine Okla was retained as
the expert and her testimony was
limited because the judge ruled
that the Protocol was self-explanatory and there was no need to have
an expert explain its application to
the jury. The appeals court upheld
the verdict:xviii Two of the appeals
court judges (Krause and Kelly)
stated that, “The trial court con-
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cluded that the protocol itself was
not difficult to understand, and
allowing Dr. Okla to comment on
what she believed to be specific
violations thereof tread dangerously close to impermissible commentary on the credibility of the witnesses. We do not find the trial
court’s decision to be unprincipled.”
The third judge (Shapiro)
wrote a concurring opinion in
which she stated that testimony
was permissible because, “Such
testimony goes to the reliability of
the investigative process and not
to the credibility of the child complainant. For this reason, the trial
court’s limitation of the expert’s
testimony to the mere existence of
the protocols was overly broad
and an abuse of discretion.” So
far, so good. But she goes on to
say that the error was harmless
because, “First, defendant’s offer
of proof suggested only a single
deviation from the protocols.
Moreover, as noted by the majority, the jury was not left to determine the truth of the allegations
based on the taped interview
alone. Both the complainant and
her brother offered live testimony,
during which they were subject to
cross examination.” The Michigan Supreme Court refused to
hear the case.
What this decision essentially
means is that the evidence regarding how the disclosure of abuse
was obtained—which purports to
be a scientific process—is irrelevant when the allegation is repeated at trial. Therefore, the fundamental principle of forensic interviewing—that the forensic interview is hypothesis testing rather
than hypothesis confirming—is
essentially irrelevant to what is
produced by the ostensibly scientific process. In short, biased science practiced by those with a
vested interest in the outcome of
the process and devoid of the most
basic principle of all science,
hypothesis testing, is acceptable in
a court of law. Testimony by a
defense expert pointing out the
biased application of ostensibly
scientific principles is not. This is
despite the research that shows
once a child has been convinced
something that did not in fact happen, has happened they cannot be
then dissuaded, and will tell a convincing story of what they now
believe to be a true event.xix
It goes without saying that this
trend clearly favors the prosecution in cases where there a tendency of juries to presume guilt,
and where the mere fact of a child
stating she was abused is enough
for most jurors to vote for conviction. Add to this the difficulty of
obtaining timely discovery in the
form of video or even (less reliable) transcripts, and the burden
of proof decidedly shifts to the
defense. Sadly, we have come full
circle to the days of the 1980s’
Daycare Hysteria in which dozens
of lives were ruined based on honestly held beliefs held by innocent

children as the result of suggestive and coercive interviewing
techniques by well-meaning mental health professionals who’s confirmatory bias was reflected in
their relentless pursuit of a single
hypothesis—that the children had
been abused.
God save us from the well
intentioned.
————————
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Supreme Court
Notebook
Justices reject
bid by detained
asylum seekers
WASHINGTON (AP) — The
Supreme Court has rejected an
appeal from detained immigrant
mothers and their children who
claim they will be persecuted if
they are returned to their Latin
American homelands.
The justices on Monday left in
place a lower court ruling that
said the families did not have a
right to contest their deportation
in federal court.
The 28 mothers and their 33
children were arrested in Texas
soon after crossing the border illegally, and immigration officials
rejected their asylum claims. The
immigrants came from Honduras,
Guatemala and Ecuador.
They argued they were entitled
to a hearing before an independent federal judge.

Floating home
appeal denied
BY CURT ANDERSON
AP Legal Affairs Writer

MIAMI (AP) — The U.S.
Supreme Court on Monday rejected a Florida man’s latest appeal in
a landmark case involving the
seizure and destruction of his
floating home.
The justices denied without
comment Fane Lozman’s petition
asking them to enforce their 2013
ruling by ordering the city of Riviera Beach to pay him about
$365,000 for the home’s value and
legal fees. Lower courts also ruled
against Lozman, and this was his
last appeal.
“I am disappointed that the
lower courts were allowed to
ignore the clear ruling by the U.S.
Supreme Court in my case without any corrective action being
imposed,” Lozman said in an
email. “Equal justice under law,
engraved above the entrance to
the Supreme Court, unfortunately,
did not happen this time around.”
The 2013 ruling set a new
standard for floating homes and
other structures. It meant strict
federal maritime law could no
longer be applied to disputes
involving floating structures that
have no traditional characteristics
of a vessel, such as an engine,
rudder or sails. The decision
affected thousands of floating
homes and business owners across
the U.S., including floating gambling casinos docked on rivers.
Justice Stephen Breyer, writing
for the court’s 7-2 majority, said
the decision comes down to a simple proposition: “Not every floating structure is a vessel.”
“To state the obvious, a wooden washtub, a plastic dishpan, a
swimming platform on pontoons,
a large fishing net, a door taken
off its hinges, or Pinocchio (when
inside the whale) are not ‘vessels,’” Breyer wrote.
The dispute began after Lozman took up residence at a Riviera Beach marina in 2006. He
became involved in a public battle
with the city over its plans to turn
the marina over to a developer,
eventually leading to the seizure
and destruction in 2010 of his
floating home under maritime law.
Riviera Beach argued that it
shouldn’t be forced to pay Lozman because it was acting in good
faith under the applicable law at
the time, before the Supreme
Court decision.
Now Lozman will focus on
building a floating stilt home
community on 25 acres (10
hectares) of mostly submerged
land he purchased along the Intracoastal Waterway north of West
Palm Beach — and not far from
President Donald Trump’s Mar-aLago resort.
“My noble fight to continue to
fight political corruption in Palm
Beach County will continue,”
Lozman said in the email.

Court spares
Arkansas inmate
from execution
BY ANDREW DEMILLO
AND SEAN MURPHY
Associated Press

VARNER, Ark. (AP) — The
U.S. Supreme Court spared the
life of an Arkansas inmate minutes before his death warrant was

set to expire Monday, scuttling
efforts to resume capital punishment after nearly 12 years in a
state with an aggressive plan to
carry out four double executions
before its supply of a lethal injection drug expires.
The court’s decision was the
second time Don Davis had been
granted a reprieve shortly before
execution — he was within hours
of death in 2010. It capped a
chaotic day of legal wrangling in
state and federal courts to clear
the primary obstacles Arkansas
faced to carrying out its first executions since 2005.
Davis had been served a last
meal of fried chicken, rolls,
beans, mashed potatoes and
strawberry cake hours earlier, and
witnesses were being moved
toward the execution chamber
when the Supreme Court ruled.
The state was rushing to win
approval to execute Davis before
his death warrant expired at midnight.
Gov. Asa Hutchinson, who had
set the schedule of multiple executions, said the state would continue to push for the other lethal
injections to be carried out. Two
inmates are set to be put to death
on Thursday.
“While this has been an
exhausting day for all involved,
tomorrow we will continue to
fight back on last minute appeals
and efforts to block justice for the
victims’ families,” Hutchinson
said in a statement.
Davis was sentenced to death
for the 1990 death of Jane Daniel
in Rogers, Arkansas. The woman
was killed in her home after Davis
broke in and shot her with a .44caliber revolver he found there.
“It is heartbreaking that the
family of Jane Daniel has once
again seen justice delayed,” Attorney General Leslie Rutledge said
in a statement. “Davis was convicted of his crimes in 1992.”
The high court’s order offered
no explanation, but none of the
justices voted in favor of lifting
the stay. Monday marked the first
day that the U.S. Supreme Court
was in session with new Justice
Neil Gorsuch on the bench.
The legal fighting had centered
on a series of planned lethal injections that, if carried out, would
mark the most inmates put to
death by a state in such a short
period since the U.S. Supreme
Court reinstated the death penalty
in 1976. The state scheduled the
executions to take place before its
supply of midazolam, a lethal
injection drug, expires at the end
of April. State and federal court
rulings have stayed executions for
two other inmates, and the state
has yet to appeal those decisions.
Davis and Bruce Ward were
originally set to be executed Monday night and had been granted
stays by the state Supreme Court
earlier that day. The state appealed
the stay for Davis but decided not
to challenge the stay for Ward.
Attorneys had asked for the stay
while the U.S. Supreme Court
takes up a separate case concerning inmates’ access to independent mental health experts.
“The Arkansas Supreme Court
recognized that executing either
man, before the Court answers
this question...would be profoundly arbitrary and unjust,” Scott
Braden, an assistant federal public
defender for the inmates, said earlier Monday
The U.S. Supreme Court ruling
came hours after the state had
cleared two of the main obstacles
to resuming executions. The 8th
U.S. Circuit Court of Appeals
reversed a federal judge’s ruling
blocking the executions over the
use of midazolam, a sedative used
in flawed executions in other
states. The state Supreme Court
also lifted a lower court ruling
preventing the state from using
another lethal injection drug that a
supplier said was sold to be used
for medical purposes, not executions.
Davis’ execution would have
come two years after Arkansas
enacted a measure making secret
the source of its lethal injection
drugs, a move officials said was
necessary to find new supplies.
Despite the secrecy measure,
prison officials have said it will
be very difficult to find a supplier willing to sell Arkansas midazolam after its cur rent stock
expires.
————————
DeMillo reported from Little
Rock. Associated Press writers Jill
Bleed in Little Rock and Kelly P.
Kissel in Varner contributed to
this report.

